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Take note of

WHEN providing finance or grant-
ing credit facilities, most creditors
insist on suretyships as peace of
mind that their debt is secure.

This may not be the case in the
event of the debtor company being
placed in business rescue.

In broad terms a surety can be
described as a party binding itself
in favour of a creditor as a co-princi-
pal debtor for the debts of another
Generally a default by the principal
debtor triggers the right to pursue
the surety

Creditors must be mindful of the
hisiness rescue provisions of the
Companies Act 2008. In introducing
these provisions, the lawmakers
failed to deal with the position of
sureties and as such, the common
law is applied once a distressed com-
pany has been released from its lia-
bilities pursuant to a duly adopted
business rescue plan.
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A recent judgment was handed
down in the Western Cape Division
of the High Court regarding the
stats of suretyships on the adop-
tion of a business rescue plan.

TUNING FORK JUDGMENT:
In Tuning Fork (Pty) Limited t/a

Balanced Audio wersus Jacobus
Marthinus Jonker Greeff and De-
lano Shanon Kasner, the court de-
cided on the defence raised by
sureties where they had stood sure-
ty for a company that was placed in
business rescue.

Abusiness rescue plan had been
adopted and implemented whereby
all concurrent creditors would re-
ceive adividend in full and final set-
tlement of their claims. The
dividend was only a fraction of their
actual claim.

After payment of the dividends,
the plaintiff in the Tuning Fork
case pursued the surety of the
debtor company for payment. This
was despite the provision in the
Companies Act that a creditor is
not entitled to enforce any debt
owed by the debtor company imme-
diately before the beginning of the
business rescue process, except to

the extent provided for in the busi-
ness rescue plan.

If the release of the company did
not affect creditors’ daims against
aureties, then a surety sued by a
creditor would still have his ordi-
nary right of recourse against the
company This would be with theob-
vious commercial disadvantage that
the company might then face claims
from sureties for the very claims
that.the corppany hascompromised
as against the creditors. This would
hinder the recovery of the company
and the attainment of the objectives
of business rescue.

There is authority for the view
that the creditor and company can
agree, as a term of the plan, that the
creditor’s right against the surety be
preserved and that the company ac-
Imowledges it will be liable for the
surety under the latter's right of re-
courseif the creditor suesthe surety

provisions for debt recovery during business rescue

Creditors and sureties should be
mindful of the business rescue
provisions and the Tuning Fork
judgment.

They should also be vigilant by
participating in the business rescue
process to ensure that the business
rescue plan deals adequately with
their rights.
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